
 

 

 

 

 

Thank you for this opportunity to provide evidence to the Senate Environment and 

Communications Legislation Committee Inquiry into the Environment Protection and 

Biodiversity Conservation Amendment (Standards and Assurance) Bill 2021 (hereafter “the 

Bill”).  

 

I am a Lecturer and Australian Research Council DECRA Fellow based at the University of 

New South Wales, Canberra. I have specific expertise in the design, implementation, and 

evaluation of the Australian Government’s Environmental Offsets Policy under the EPBC Act 

1999. I was one of five independent academic experts invited to participate in Professor 

Graeme Samuel AC’s Consultative Group as part of the Independent Review of the EPBC 

Act in 2020. 

 

Australia’s environmental laws need reform, but this Bill is a backward step. 

 

Australia is a high income, developed country with an astonishing wealth of environmental 

and values, yet we are among the world leaders in irreversibly eroding this natural capital. 

Our world is changing: businesses and financial institutions are increasingly seeking to 

account for and mitigate climate and biodiversity risks by shifting to more sustainable 

practices, and investing in nature1. To facilitate this transformation, government must create 

an effective enabling environment2: clear and coherent policy settings, regulations that 

incentive nature-positive activities, and investment in planning, data, and monitoring and 

evaluation.  This Bill, unfortunately, does none of these things – in fact, it introduces 

additional provisions and scope for discretion that will further weaken the EPBC Act, which is 

already ineffective and inefficient. The Samuel Review emphasised that a “quantum shift” 

forward is needed to modernise the Act, but this Bill will further entrench Australia as an 

environmental laggard.  

 

The draft National Environmental Standards are not “strong” or “robust” – they are 

incomplete, and largely replicate the existing failures of EPBC Act. 

 

National Environmental Standards were the centrepiece of Professor Samuel’s “highly 

interconnected suite of recommendations”. This Bill does what Professor Samuel specifically 

warned against, and “cherry picks” just some of the Standards provided in the Final Report. 

Standards for Indigenous participation and engagement, Compliance and Enforcement, Data 

and Information Systems, as well as environmental offsets, planning, and restoration and 

recovery are all notably and inexplicably absent. 

 

1Evans, M.C., 2021. Taking care of business: the private sector is waking up to nature’s value. The Conversation 
https://theconversation.com/taking-care-of-business-the-private-sector-is-waking-up-to-natures-value-153786  

2 Evans, M., 2020. The magic of the market won’t help the environment unless government also takes responsibility. The 
Guardian https://www.theguardian.com/commentisfree/2020/jul/21/the-magic-of-the-market-wont-help-the-environment-unless-
government-also-takes-responsibility?CMP=share_btn_tw  

https://theconversation.com/taking-care-of-business-the-private-sector-is-waking-up-to-natures-value-153786
https://www.theguardian.com/commentisfree/2020/jul/21/the-magic-of-the-market-wont-help-the-environment-unless-government-also-takes-responsibility?CMP=share_btn_tw
https://www.theguardian.com/commentisfree/2020/jul/21/the-magic-of-the-market-wont-help-the-environment-unless-government-also-takes-responsibility?CMP=share_btn_tw


 

The National Environmental Standards drafted by Government merely replicate, often word-

for-word, existing provisions of the EPBC Act. There is absolutely no benefit to this exercise.  

By simply duplicate the Act in a set of additional statutory instruments, the Government has 

created additional “green tape” – the opposite of “streamlining”. The Government’s National 

Environmental Standards are complex, verbose (e.g “not inconsistent”), and focus on 

prescribing processes (e.g “take into account”) rather than promoting environmental 

outcomes (e.g “must deliver [outcome]”). They allow for significant discretion, which will 

promote inconsistency in application – a problem that will likely be exacerbated eightfold if 

bilateral approval agreements are entered into with the States and Territories without 

genuinely addressing the full package of recommendations outlined in the Samuel review.  

The Bill introduces even more scope for discretion in decision making under the EPBC Act – 

e.g the Minister can make a decision that is inconsistent with a National Environmental 

Standard if the Minister deems it “in the public interest” (s 64H(7)). “Public interest” is not 

defined. The Explanatory Memorandum introduces the concept of “balancing mechanisms”, 

which are simply offsets in everything other than name, but do not comply with the 

Government’s existing Environmental Offsets Policy (2012). The Bill unnecessarily contains 

provisions for the first set of Standards tabled by Government to not be disallowable (s 

65C(3)), removing the ability for Parliament to properly scrutinise the Standards.   

 

The proposed Environment Assurance Commissioner (EAC) is a “toothless tiger”.  

The Bill is written such that the EAC’s independence and capacity to function effectively 

could easily be undermined. The Bill does not permit the EAC to monitor or audit a single 

decision, but rather “must be more general”. This seriously limits the capacity for the EAC to 

work independently (they would be reliant on reports from other jurisdictions) and at a level 

of detail that would be able to determine whether Standards are being met. The Bill provides 

for the EAC “delegate all or any of the Commissioner’s functions or powers” to the 

Department Secretary or APS employee. Conceivably, an appointed Environment 

Assurance Commissioner could delate all their work (other than the workplan and Ministerial 

reporting) to the APS. The EAC must also request resources from the Secretary of the 

Department. In practice, the EAC would hardly be independent, effective or efficient.  

 

The most likely effect of this Bill, if passed, is that risks to environmental and Heritage 

matters under the EPBC Act will simply build and worsen – largely undetected.  

In absence of more holistic reform and investment, I anticipate that environmental risks will 

simply build in the system and increasingly slip through the cracks. An Environment 

Assurance Commissioner can only audit what is present in the system, not what hasn’t been 

captured. Discretion, ambiguity and duplication promote inconsistencies and inefficiencies. 

I submit to the Committee that the Bill should be rejected in its current form, and instead a 

Bill is drafted that encompasses the full first tranche of reform outlined in the Final Report of 

Professor Samuel’s Independent Review of the EPBC Act. I also recommend that the 

Government provide a full response to Professor Samuel’s Final Report, and clearly 

communicate their plan for environmental law reform beyond the “first phase” to the 

Australian Parliament and Australian public.  


